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July 30, 2012

Wanda Santiago

Regional Hearing Clerk

U.S. Environmental Protection Agency - Region I
5 Post Office Square, Suite 100

Boston, MA 02109-3912

Re:  Inthe Matter of: Rhodes Technologies
Docket No. RCRA-01-2011-0124

Dear Ms. Santiago:

Enclosed for filing in the above-referenced matter, please find the original and one copy of the
Second Amended Complaint and Notice of Opportunity for Hearing.

Thank you for your attention to this matter.

S. 1

Andrea Simpson
Enclosures

cc: Honorable Susan L. Biro
Honorable Barbara J. Gunning
James P. Doyle, Esq.
Andrew Kolesar, Esq.






§ 22.14(c), Complainant amended the Original Complaint as of right and filed an Amended
Complaint on February 27, 2012.

3. Rhodes served its Answer to the Amended Complaint on March 16, 2012.

4. On April 10, 2012, Complainant and Respondent (together, the “Parties™)
accepted an offer from the Office of Administrative Law Judges for alternative dispute resolution
(“ADR”) and have actively engaged in ADR since that time.

5. Pursuant to 40 C.F.R. § 22.14(c), a complaint can be amended after an answer is
filed only upon motion granted by the Presiding Officer. Complainant has made an unopposed
motion to amend the Amended Complaint that has been granted by the Presiding Officer.

6. This Second Amended Complaint alleges that Rhodes has violated Subtitle C of
RCRA, Sections 3002 and 3004, 42 U.S.C. §§ 6922 and 6924, and federal and state hazardous
waste regulations promulgated and authorized pursuant to RCRA.

7. The Notice of Opportunity for Hearing section of this Second Amended
Complaint describes Respondent’s option to file an Answer to this Second Amended Complaint
and to request a formal hearing.

8. Notice of commencement of this action has been given to the State of Rhode
Island and Providence Plantations (“Rhode Island”) pursuant to Section 3008(a)(2) of RCRA, 42
U.S.C. § 6928(a)(2).

9. The information requested in this Second Amended Complaint is not subject to

the Paperwork Reduction Act of 1980, 44 U.S.C. § 3501, et seq.
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Wanda L. Santiago

Regional Hearing Clerk

U.S. Environmental Protection Agency, Region 1
Mail Code ORA18-1

5 Post Office Square, Suite 100

Boston, MA 02109-3912

and

Steven J. Viggiani

Senior Enforcement Counsel

U.S. Environmental Protection Agency, Region 1
Mail Code OES04-3

5 Post Office Square, Suite 100

Boston, MA 02109-3912

VIII. NOTICE OF OPPORTUNITY TO REQUEST A HEARING

49.  Asprovided by Section 3008(b) of RCRA, 42 U.S.C. § 6928(b), and in
accordance with 40 C.F.R. § 22.15 of the Consolidated Rules of Practice, Respondent has the
right to request a hearing to contest the issues raised by this Second Amended Complaint. Any
such hearing will be conducted in accordance with the Consolidated Rules of Practice, a copy of
which is provided with this Second Amended Complaint. Respondent’s request for a hearing
must be incorporated into a written Answer filed by Respondent with the Regional Hearing Clerk
at the address provided below within twenty (20) days of receipt of this Second Amended
Complaint.

50.  Respondent’s Answer shall clearly and directly admit, deny or explain each of the
factual allegations contained in the Second Amended Complaint with regard to which

Respondent has any knowledge. See 40 C.F.R. § 22.15(b). Where Respondent has no
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default. To request an informal settlement conference, Respondent or its representative should
contact Steven J. Viggiani, Senior Enforcement Counsel, at (617) 918-1729 or at

viggiani.steven(@epa.gov.

\j%n S A iy

Joanna Jerison, Legal Enforcement Manager Date
Office of Environmental Stewardship
EPA Region 1
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Attachment I (Amended)
Explanation of the RCRA Penalty
In the Matter of Rhodes Technologies
EPA Docket No. RCRA-01-2011-0124

The following is an explanation of the reasoning behind the penalty proposed in the Second
Amended Complaint against Respondent, Rhodes Technologies (“Rhodes”). Based on the
particular facts and circumstances of this case, a penalty has been calculated for Rhodes’s alleged
violations in accordance with Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), EPA’s RCRA
Civil Penalty Policy (“Policy”), dated June 2003, and the Debt Collection Improvement Act of
1996 and its implementing regulations.

1. Failure to Comply with Leak Detection and Repair Standards for Equipment
Associated with Hazardous Waste Storage Tanks

Description: As alleged in the Complaint, Rhodes is required to comply with the
requirements set out in 40 C.F.R. Part 265, Subpart BB—Air Emissions Standards for
Equipment Leaks (“Subpart BB”). Tank T0102 contained wastes with VOC
concentrations of at least 10% by weight, so all of Tank T0102’s “associated equipment”
(pipes, pumps, valves, etc.) that contained or came into contact with the high-VOC waste
were subject to Subpart BB. Rhodes violated Subpart BB by failing to mark some of
Tank T0102’s associated equipment as being in Subpart BB service. Rhodes also failed
to record Subpart BB compliance information in the Facility’s operating log.

Potential fo~ Wa— - Moder~*~- The Subpart BB regulations are designed to reduce
potential air emissions from equipment such as pipes and pumps that carry or come into
contact with high-VOC content wastes from hazardous waste storage tanks. This
equipment has the potential to leak and cause air pollution if the equipment is not
properly maintained and monitored. By violating Subpart BB requirements, Rhodes
impaired RCRAs air emissions control program for such equipment: unmarked
equipment could not be properly inspected, and missing compliance records made
independent compliance verification difficult. The violations are considered to pose
significant harm to the environment and the regulatory program. The potential for harm
is considered to be moderate.

Extent of Deviation - Moderate: At the time of the inspection, Rhodes was storing
hazardous waste in Tank T0102, which has a storage capacity of approximately 8,000
gallons. Tank T01012 had numerous pieces of associated equipment that were subject to
Subpart BB requirements. Some of this equipment was marked as being in Subpart BB
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service, but other equipment was not marked. In addition, Subpart BB compliance
information was missing for the equipment. The extent of deviation from regulatory
requirements is considered to be moderate.

Penalty Assessment: EPA has determined that Rhodes’s Subpart BB violations warrant
a classification as Moderate/Moderate. The Policy’s matrix cell range for such violations
is $7,090 - $11,330. EPA has determined that the appropriate penalty amount is $9,210
(mid-point).

Adjustment for Economic Benefit: There is an upward adjustment to recoup Rhodes’s
economic benefit from delaying the costs of establishing and maintaining Subpart BB
compliance records. The economic benefit, calculated in accordance with EPA’s BEN
model, is $108.

Total Penalty Amount: $9,210 + $108=$9,318

2. Failure to Conduct Adequate Hazardous Waste Determinations

Description: As alleged in the Complaint, Rhodes failed to conduct an adequate
hazardous waste determination for a palladium catalyst waste stream.

Potential for Harm - Moderate: Rhodes’s failure to conduct an adequate hazardous
waste determination created significant potential risks at the Facility. Unidentified or
misidentified waste could be stored in uncontrolled areas where emergency responders
and facility personnel might not recognize the waste’s associated hazards, increasing the
likelihood for mismanagement, improper disposal, release or other events such a fire or
explosion. (Rhodes’s palladium catalyst waste could ignite if dried.) The violation posed
a significant risk of harm to human health and the environment. The potential for harm is
considered to be moderate.

Extent of Deviation - Minor: At the time of the EPA Inspection, Rhodes had failed to
make an adequate hazardous waste determination for one of the Facility’s many waste
streams. The extent of deviation is considered to be minor.

Penalty Assessment: EPA has determined that Rhodes’s hazardous waste determination
violation warrants a classification as Moderate/Minor. The Policy’s matrix cell range for
such violations is $4,250 - $7,090. EPA has determined that the appropriate penalty
amount is $5,670 (mid-point).
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A astment for Economic Benefit: There is an upward adjustment to recoup Rhodes’s
economic benefit from delaying the costs of conducting an adequate hazardous waste
determinations for its palladium catalyst waste stream. The economic benefit, calculated

in accordance with EPA’s BEN model, is $268.

Total Penalty Amount: $5,670 + $268 = $5,938

3. Failure to Have an Adequate Contingency Plan

Description: As alleged in the Complaint, Rhodes was required to maintain a facility
contingency plan designed to minimize health and environmental hazards from fires,
explosions, spills or other unplanned releases of hazardous wastes. Rhodes’s contingency
plan was inadequate and lacked many required elements. Among other things, the plan
contained no information on contacting any police or fire departments (or any other entity
outside of the Facility) in the event of an emergency, listed an emergency coordinator no
longer employed at the Facility, and failed to identify the location of stockpiled
emergency equipment.

Potential for Harm — Moderate: Rhodes’s failure to have a complete and
comprehensive contingency plan caused significant potential harm to human health and
the environment, especially considering the number of wastes and the hazards posed by
them at the Rhodes Facility. A spill or release, fire or explosion involving such materials
could be life-threatening. Rhodes’s violations increased the risk that such an emergency
would not be properly coordinated with facility personnel and first responders, and that
emergency equipment could not be readily located or deployed. The violations posed a
significant risk of harm to human health and the environment. The potential for harm is
considered to be moderate.

Extent of Deviation - Moderate: Although Rhodes did not have an adequate
contingency plan, the plan did contain some required elements. The extent of deviation
from regulatory requirements is considered to be moderate.

Penalty Assessment: EPA has determined that Rhodes’s contingency plan violations
warrant a classification as Moderate/Moderate. The Policy’s matrix cell range for such
violations is $7,090 - $11,330. EPA has determined that the appropriate penalty amount
is $9,210 (mid-point).

Total Penalty Amount: $9,210
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In the Matter of: Rhodes Technologies
Docket No. RCRA-01-2011-0124

CERTIFICATE OF SERVICE FOR SECOND AMENDED COMPLAINT

I hereby certify that on July 30, 2012, I provided the original and one copy of the foregoing
Second Amended Complaint to the Regional Hearing Clerk via hand delivery, and arranged for copies of
the complaint to be mailed to Chief Judge Susan L. Biro and Judge Barbara J. Gunning, and to counsel
for Rhodes Technologies, at the following addresses:

Original and one copy, Wanda 1. Santiago
via hand delivery: Regional Hearing Clerk
U.S. Environmental Protection Agency, Region |
Mail Code ORA18-1
5 Post Office Square, Suite 100
Boston, MA 02109-3912

Copies, via express mail: Honorable Susan L. Biro
Honorable Barbara J. Gunning
U.S. Environmental Protection Agency
Office of Administrative Law Judges
Franklin Court, Suite 350
1099 14th St. NW
Washington, DC 20005

Copy, via express mail: James P. Doyle
Associate General Counsel
Rhodes Technologies
498 Washington Street
Coventry, Rhode Island 02816

Copy, via express mail: Andrew Kolesar, Esq.
Thompson Hine LLP
312 Walnut Street, 14" Floor
Cincinnati, Ohio 45202

Date:

Senior Enforcement Counsel

U.S. Environmental Protection Agency, Region 1
Mail Code OES04-2

5 Post Office Square, Suite 100

Boston, Massachusetts 02109-3912

phone: (617) 918-1738

e-mail: simpson.andrea@epa.gov



